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PARTICIPATING MEMBERS -PETITION TO THE ADMINISTRATOR OF EQUESTRIAN 
AUSTRALIA (Administrators Appointed) (ACN 077 455 755) 

Definitions  

ADDRESSES: 

To : Craig Shepard- Administrator & proponent of the Deed of Company 
Arrangement- Equestrian Australia Limited (Administrators Appointed) (ACN 077 
455 755) 

Catherine Conneely- Administrator & proponent of the Deed of Company 
Arrangement - Equestrian Australia Limited (Administrators Appointed) (ACN 077 
455 755) 

Sport Australia 

The Australian Securities and Investments Commission (ASIC) 

The Australian Olympic Committee (AOC) 

We are Participating Members of Equestrian Australia and signatories to this 15 

page petition. We hereby notify the Administrators of Equestrian Australia to:  

1    Our objection to The Draft Alteration to the Equestrian Australia 

Constitution, as published under the heading – 4 How does the proposed 

Constitution now differ to the changes proposed at the Second Meeting of 

Creditors?  Current proposed constitutional amendment following engagement 

with State Branches, as published by KordaMentha in “Members-Update-(20-

August-2020) Page 1, Paragraph 4: 

“40. Alteration of Constitution 

The Constitution can only be altered by Special Resolution, which 
does not have any effect unless on the same resolution, at least 5 of 
the Branches vote in favour;” 

This Clause does not materially meet the requirement of clause 7. Terms of Deed 

of Company Arrangement-(a) i: In that the proposed constitutional change does 
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not materially provide Participating Members, as a class of members of the 

Company, with the same voting rights as currently held by the Members.  

Equestrian Australia Deed of Company Arrangement Date 16 July 
2020 

7. TERMS OF DEED OF COMPANY ARRANGEMENT 

(a) i recognising the Participating Members as a class of members of 
the Company with the same voting rights as currently held by the 
Members; 

2    The proposed amendment identified as 40. Alteration of Constitution or 

any revision of this clause that functions with the same material effect must not 

be put forward to the Special General Meeting of the Members of the Equestrian 

Federation of Australia as specified In 7. Terms of Deed of Company Arrangement 

(b),  for the reason stated above in 1 and;  

(i) by enacting clause  40. Alteration of Constitution or any clause with the 

same material effect will result in an injustice to the Participating 

Members; 

(ii) does not meet the requirements The Corporations Act 2001 and could 

be contested under   445D  ‘When Court may void or validate deed ‘and 

‘When Court may terminate deed of the act’. Such an action  is 

undesirable and would not be in the interest of achieving the stated 

outcome of Clause 2 (ii)  in the Deed of Company Arrangement ‘Purpose 

of the Deed of Company arrangement’ to meet the requirements of  

The Australian Sport Commission . We quote letter from Sport Australia: 

“The ASC wants to see its funding to EA restored and is committed to 

revisiting its position when the sport demonstrates that it is being 

governed by a stable and transparent national body that looks after the 

interests and safety of all equestrian participants.” 
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(iii) the proposed amendment : 40. Alteration of Constitution is 

discriminatory against Participating Members and shows prejudice in 

favour of the State Branches (Members) . Here we cite the  judgment in 

Helenic Pty Ltd as trustee of the Mastrantonis Trust v Retail Adventures 

Pty Ltd (Administrators Appointed) [2013] NSWSC 1973. 

(iv) we hereby notify the Administrators that the proposed amendment 

identified as 40. Alteration of Constitution does not look after the 

interests of the Participating Members and will not lead to stability but 

will have the reverse effect; 

3 We now refer to the Members-Update-(20-August-2020) Paragraph 5, as 

published by KordaMentha, pertaining to The Draft Alteration to the Equestrian 

Australia Constitution 40. Alteration of Constitution-  We do not accept that this 

explanation represents an accurate assessment of the effect of ‘40. Alteration of 

Constitution’ on the Participating Members, nor does it represent the 

Participating Members expectations as per clause 7(a)i in The Deed of Company 

Arrangement  for the following reasons: 

i. a Companies Constitution is the Companies most important 

document, it governs all actions of the Company.  Your down-

playing the importance of the material effect of 40. Alteration 

of Constitution  on Participating Members in their 

participation in their Companies governance is evidenced by 

this disappointing phrase  “Importantly, this veto right only 

applies to constitutional changes” in your Members Update 

Document.  It in no way reflects its impact on the Participating 

Members ability to effect change via the constitution; 
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ii. regarding your explanation identified in paragraph 3 of this 

petition: The use of the word ‘approved’ when referring to at 

least 5 of the six State Branches, for Constitution rule 40  to 

take effect- has the same material function as a vote.  A 

Constitutional change requires a special resolution with 75% 

Participating Members to vote in favour, Participating 

Members would be voting in their capacities as both State 

Branch Members and Equestrian Australia Participating 

Members; as such the State Branches, have effectively already 

voted via their Participating Members.  

• The Branches only exist because they have 

Members(Participating Members); however, as the Branches 

are Corporate entities in their own right we concede that the 

Branches themselves should also have one vote each in the 

same way that Participating Members and Member Clubs 

have only one vote each i.e. equality of voting rights and the 

effect there-of; as required by the Deed of Company 

Arrangement. The ability to veto a constitutional change by 2 

Branches does not comply with this principal regardless of 

how  an explanation is worded, it’s effect in practice is the 

measure- 2 Branches could in effect block a vote in favour of a 

resolution by 1500 Participating Members; 

 

iii. the effect of the proposed Constitutional Rule change:40. 

Alteration of Constitution: explained another way: 5 Branches 

vote value in favour, is required in addition to 1500 

participating members votes. Whilst this represents a change 
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from the existing Constitution this is not the application of the 

“one vote one member” principal nor is it democratic; 

 
 

iv. we concede that the effect of the proposed Constitutional 

Rule change:40. Alteration of Constitution does not function 

to provide the Branches with any additional power to Change 

the constitution, only to block changes that 75% of 

Participating members may vote for without the State 

Branches votes in favour;  

 

v. it has been conveyed verbally that Equestrian Tasmania was 

the Branch that allegedly ‘held-out’ until the veto clause was 

inserted into the proposed Constitutional Rule change: 40. 

Alteration of Constitution because the Tasmanian Branch felt 

that the State Branches with fewer members would be out-

voted by the Participating Members of the larger State 

Branches. This in itself is an admission that the ‘veto power’ of 

two Branches functions to provide Branches with more 

material ‘voting power’ to block constitutional changes, than 

is provided by one vote per member and does not reflect a 

democratic process;  

vi. by far the biggest complaint by Participating Members is their 

inability to effect change in Equestrian Australia. The 

proposed Constitutional Rule change:  Clause “40. Alteration 

of Constitution” maintains that inability to effect change in 

the most important area “The Constitution” and will 
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perpetuate the status quo of instability of governance and 

disenfranchisement of the Participating Members. It will 

ensure that the Constitution will be ‘set in concrete’ once the 

Administrators duties are completed, unless five State 

Branches vote in favour of any Participating Member initiated 

constitutional changes, the resolution will fail; 

  

vii. Under the heading : 5 what does the above mentioned 

amendment really mean?, as published by KordaMentha in 

“Members-Update-(20-August-2020) Page 2, regarding the 

last paragraph in Paragraph 5: It is self-evident that as 

Equestrian Australia has ended up with Sport Australia 

withdrawing Government Funding resulting in Voluntary 

Administration under the governance of Equestrian Australia 

and the Branches. The Participating Members vote at the 

Creditors Meetings demonstrate that they do not trust the 

Branches to action Participating Members wishes. The 

Branches actions in  proposing “40. Alteration of 

Constitution”,  giving  2 Branches veto powers evidence this 

and is inserted against Participating Members wishes.  

Furthermore, length of time it has taken the Administrators to 

negotiate the Constitutional Changes required by Clause 7 in 

the Deed of Company Arrangement evidences the Branches 

resistance to actioning the Participating Members vote. 

Participating members expect and have a right to a 

democratic process. 
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4    Under the requirements of Corporations Act 2001 any revised resolutions 

put forward to replace 40. Alteration of Constitution for the Members vote under 

clause “7. Terms of Deed of Company Arrangement (b) (c)”, must comply 

materially and in effect with the terms stated in clause 7 (a)i. Terms of Deed of 

Company Arrangement whereby the Participating Members have the same voting 

rights as the Members. We ask the Administrators to action this revision of 40. 

Alteration of Constitution 

 

5 We ask the  Administrators seek an extension to the timeline as permitted 

under the Corporations Act 2001, to engage in further negotiations with the 

Members to achieve the outcome as described in #4 above  

6    If the actions as described in Paragraphs 4 and 5 herein are not actioned : 

We refer to the Corporations act 445G and  clause 7. Terms of Deed of Company 

Arrangement (d)  together offers an alternate pathway for a resolution should 7. 

Terms of Deed of Company Arrangement (c) ii  eventuate,  we ask that the Deed 

Administrators apply for Court Orders or directions which will facilitate the 

amendment to the constitution of the Company  proposed 40. Alteration of 

Constitution  to comply in full with the Deed clause 7(a)  - equal voting rights for 

Participating Members, so that the Deed will not terminate pursuant to Deed 

clause 7(c)(ii) 

i. here we refer to the CORPORATIONS ACT 2001 - SECT 445G 
When Court may void or validate deed 

(2) Where there is doubt, on a specific ground, whether a deed of company 
arrangement was entered into in accordance with this Part or complies with 
this Part, the administrator of the deed, a member or creditor of the 
company, or ASIC, may apply to the Court for an order under this section. 
 

(3) Where the Court declares a provision of a deed of company arrangement to 
be void, the Court may by order vary the deed, but only with the consent of 
the deed's administrator. 

On this matter we refer to the points made throughout this petition 
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Attachments forming part of this Petition 

Signatories in support of this petition 

Definitions 

 

 

 

 

 

 

 

 

Constitution -means the constitution of Equestrian Australia Limited ABN 19 077 
455 755 , Effective from 12 February 2010 

Draft Constitution – means the Draft Constitution 16 July 2020  of Equestrian 
Australia Limited, ABN 19 077 455 755 , As published on the KordaMentha 
website  

Equestrian Australia – means 

 

 
Deed of Company Arrangement -means Equestrian Australia Limited ACN077 455 
755 Deed of Company Arrangement -16 July 2020 –  

  

In addition to any terms defined throughout this Petition the following words have these 
meanings in this Petition  
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  Clause 2 – means Clause 2  in the Deed of Company Arrangement 
(a) (i) (ii) (iii) 

 

 

 

 

 

 

 

  Clause 7 – means Clause 7 in the Deed of Company Arrangement 7 
(a)i,(b), (c), (d)  
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Deed Administrators means Craig Shepard, restructuring, partner, Korda Mentha 
and Catherine Conneely, restructuring, partner, Korda Mentha ,in their capacities 
as joint and several deed administrators and any and each successor to that office 
appointed under the act 
 
40. Alteration of Constitution / Paragraph 4 Where used here-in either in part or 
whole means the text under the heading – 4 How does the proposed Constitution 
now differ to the changes proposed at the Second Meeting of Creditors?  Current 
proposed constitutional amendment following engagement with State Branches, 
as published by KordaMentha in “Members-Update-(20-August-2020) Page 1, 
Paragraph 4 
 
 
 

40. Alteration of Constitution 
The Constitution can only be altered by Special Resolution, which does not 
have any effect unless on the same resolution, at least 5 of the Branches 
vote in favour; 
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Paragraph 3 -means, where used here-in either in part or whole  -The entire 
contents of the text under the heading ‘3 How will the voting rights of members 
and State Branches be changed?’, as published by the Administrators and 
available on the KordaMentha webpage  in “Members-Update-(20-August-2020) 
Page 1, Paragraph 3 

 

 

 

 

 
Paragraph 5 -means, where used here-in either in part or whole  -The entire 
contents of the text under the ‘heading 5 what does the above mentioned 
amendment really mean?’ as published by the Administrators and available on 
the KordaMentha webpage  “Members-Update-(20-August-2020) Page 2, 
Paragraph 5 
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KordaMentha  (Company) advisers in forensic, real estate, corporate advisory and 
restructuring. Rialto South Tower, 525 Collins Street, Melbourne, Victoria 3000 

Circular to Members- means -200717-Circular-to-Members 2nd meeting.pdf dated July 17th 
2020  Equestrian Australia Limited ( Subject to Deed of Company Arrangement) Update for 
members and stakeholders, July 17 2020,as published by the Administrators and available 
on the KordaMentha webpage   

Circular Page 2: means Circular to Members under the headings : EA: what is a Deed of 

Company Arrangement (‘DOCA’)  

What is the purpose of the DOCA? 

• To preserve the going concern nature of EA 

Circular Page 4 – means Circular to Members under the headings EA: where to from here? 

An overview of the pathway forward, Box 2- Consultation phase-  

The Deed Administrators are drafting the proposed amendments to 

the Constitution. 

Proposed changes are directed at  

- Giving each participating member a vote 

- Ensuring future constitutional changes can only occur if 

passed and a majority of the votes in at least half of the 

Branch Territories 

 

 

445D means- The Corporations Act 2001 

 

 

 

445G  When Court may void or validate deed 

 (1) Where there is doubt, on a specific ground, whether a deed of 

company arrangement was entered into in accordance with this Part or 

complies with this Part, the administrator of the deed, a member or creditor 

of the company, or ASIC, may apply to the Court for an order under this 

section. 
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 (2) On an application, the Court may make an order declaring the 

deed, or a provision of it, to be void or not to be void, as the case requires, on 

the ground specified in the application or some other ground. 

 (3) On an application, the Court may declare the deed, or a 

provision of it, to be valid, despite a contravention of a provision of this Part, 

if the Court is satisfied that: 

 (a) the provision was substantially complied with; and 

 (b) no injustice will result for anyone bound by the deed if 

the contravention is disregarded. 

 (4) Where the Court declares a provision of a deed of company 

arrangement to be void, the Court may by order vary the deed, but only with 

the consent of the deed’s administrator. 

445D  When Court may terminate deed 

 (1) The Court may make an order terminating a deed of company 

arrangement if satisfied that: 

 (a) information about the company’s business, property, affairs or 

financial circumstances that: 

 (i) was false or misleading; and 

 (ii) can reasonably be expected to have been material to 

creditors of the company in deciding whether to vote in favour of the 

resolution that the company execute the deed; 

  was given to the administrator of the company or to such creditors; or 

 (b) such information was contained in a document that 

accompanied a notice of the meeting at which the resolution was passed; or 
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 (c) there was an omission from such a document and the 

omission can reasonably be expected to have been material to such creditors 

in so deciding; or 

 (d) there has been a material contravention of the deed by a 

person bound by the deed; or 

 (e) effect cannot be given to the deed without injustice or undue 

delay; or 

 (f) the deed or a provision of it is, an act or omission done or 

made under the deed was, or an act or omission proposed to be so done or 

made would be: 

 (i) oppressive or unfairly prejudicial to, or unfairly 

discriminatory against, one or more such creditors; or 

(ii) contrary to the interests of the creditors of the 

company as a whole; or 

 (g) the deed should be terminated for some other reason. 

 (2) An order may be made on the application of: 

 (a) a creditor of the company; or 

 (b) the company; or 

 (ba) ASIC; or 

 (c) any other interested person. 

Letter –means the letter from the Australian Sports Commission C.E.O.  Robert Dalton , 
August 7th 2020 – excerpt: 
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Challenge refers to the case and information cited on this website: 
https://www.cbp.com.au/insights/insights/2014/february/creditors-can-successfully-
challenge-an-unfair-dee 

 “On 23 December 2013 Justice Robb of the Supreme Court of NSW delivered 
judgment in Helenic Pty Ltd as trustee of the Mastrantonis Trust v Retail Adventures 
Pty Ltd (Administrators Appointed) [2013] NSWSC 1973. 
“Court finds that DOCA's uncertainty and ambiguity increased likelihood of further 
litigation” 

 

State Branches- means Equestrian Australia State Branches: Equestrian New South Wales, 

Equestrian Victoria, Equestrian South Australia, Equestrian Western Australia, Equestrian 

Tasmania and Equestrian Northern Territory; who under the existing Equestrian Australia 

Constitution are the only Members of Equestrian Australia and the only Members entitled 

to vote on Equestrian Australia resolutions . See also “Members” 

 

End of Petition 

https://www.cbp.com.au/insights/insights/2014/february/creditors-can-successfully-challenge-an-unfair-dee
https://www.cbp.com.au/insights/insights/2014/february/creditors-can-successfully-challenge-an-unfair-dee

